Occupational Therapy:
Living Life To Its Fullest®

Via submission to OTSComments@cms.hhs.gov

March 16, 2012
Ms. Marilynn Tavenner
Acting CMS Administrator
Centers for Medicare & Medicaid Services
Department of Health and Human Services
Re: CMS Proposed List of OTS HCPCS Codes
Dear Administrator Tavenner:
The American Occupational Therapy Association (AOTA) represents the interests of
over 140,000 occupational therapists, occupational therapy assistants, and therapy
students, many of whom serve the Medicare population across all delivery settings. We
appreciate the opportunity to comment on the initial list of orthotics that have been
potentially identified as off-the-shelf (OTS) and thus subject to competitive bidding. As
we have stated in the past, AOTA has great concerns about the dispensing and
adjustment of some orthotics without professional management of care. While the
designation of OTS is meant only in relation to the cost of an item, it conveys a view that
all of these items can be safely purchased without professional, therapeutic support.
We also have stated that the term “pre-fabricated” in the definition of a HCPCS Level II
orthotic should not be interpreted to mean “OTS.” That is, just because an item is
prefabricated does not mean that “one size fits all,” or that adjustments do not need to
be made initially or over time.
Our major concerns in designating many of these items as OTS, subject to competitive
bidding, are patient safety, efficacy of device, quality of item, and possible additional
injury caused by an ill-fitting item if beneficiaries are encouraged by policy to purchase
these items without occupational therapy oversight and care. Also, because these
items do require professional intervention to assure proper fit and use, an extremely low
payment may not be cost effective in the long run.
AOTA wants to point out that in most cases, an orthotic is prescribed for a medical
condition. While it is true that some conditions are not severe, are temporary and can be
treated by a person with common sense, the complexities of the problem or condition
and the complexity of the device can combine in various ways to result in higher
likelihood that harm could be done, if not fitted and managed correctly. AOTA suggests
that the following factors create complexities that, if not addressed by professional
assistance in a full and complete way, could cause significant harm. These factors
would eliminate an item being considered OTS, as items with these characteristics do
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require more than “minimal self-adjustment for appropriate use…” (per Section
1847(a)(2) of the Social Security Act):
•

Items with hinges (or metal joints) – Measurement must be done based on the
size of the limb and anchored securely to ensure that it does not slip during use
and place harmful torques and stresses onto the joint being protected or the
surrounding structures. [Examples: L3710, L3915, L3925, L3927]

•

Items that provide torques, including turnbuckles and other attachments that
must be adjusted over time – The term turnbuckle refers to an orthotic that can
produce many pounds of force on a joint and potentially injure the client, if that
force is not applied in a gentle way over the course of many weeks. A device with
rubber band traction also puts force on joints and is typically only suggested for
those with contractures. Profession management by a therapist is necessary to
prevent injury and promote a positive outcome. [Examples: L3912, L3915,
L3929]

•

Metacarpal braces – These items used for fractures must be fitted correctly by a
qualified person to avoid a worse condition, such as a boney deformity.
[Example: L3917]

•

Shoulder orthoses – A therapist should fit all shoulder straps that involve the
clavicle and scapula to assure an effective outcome. [Example: L3650, L3660,
L3670]

•

Orthoses that often require additional adjustment. [Example: L3762, which is
used post-surgical and often requires additional adjustment ]

AOTA also has some general concerns about the possibility of a patient buying an OTS
orthotic from a competitive bidding source without therapist intervention. An individual
HCPCS number may be used to identify similar items whose quality and design may
vary greatly. Only a professional therapist can assess the “correct” item for the
individual patient condition. Additionally, individuals will not comply with wearing
instructions if an item is ill-fitting or causes pain. Use of an inappropriate item and/or
non-compliance may cause more injury and result in addition procedures and costs
which would not have been necessary had the item be fitted properly, with follow-up and
complete instructions on use.
We urge you to consider these criteria as patient protections in differentiating OTS items
from pre-fabricated items, which need additional professional intervention and
adjustment. Also, we recommend that a process involving stakeholders be established
to evaluate new L codes to determine whether they are appropriate for designation as
OTS, i.e., subject to competitive bidding. Thank you for the opportunity to comment on
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the proposed list. AOTA would be happy to discuss any of the above concerns and
recommendations.
Sincerely,

Jennifer Bogenrief
Manager, Reimbursement and Regulatory Policy

